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After the finalization of the public consultation process, the received comments were reviewed with the working group responsible for drafting the Concept Document for dealing with the field of Prevention of Money Laundering and Combating the Financing of Terrorism. As a result of the work of reviewing the comments and recommendations of the consultation, the final draft of the Concept Document will be drawn up.
The Ministry of Finance, Labour and Transfers drafts the consultation report which will include information about the consultation process, the consulted parties and the methods used during the consultation and detailed information about them, the participation of interested parties and the public in the consultation process and comments received. The report also provides information on each comment that was taken into account and clarifications and justifications for each comment that was not taken into account. The report will be accessible to the public as soon as possible after the completion of the consultation process and the finalization of the draft Concept Document in question.








Final Report of the Consultation on the Concept Document for dealing with the field of Prevention of Money Laundering and Combating the Financing of Terrorism

	COMMENTS RECEIVED AND CONSIDERED BY THE WORKING GROUP FROM THE CONSULTATION PHASES

	No 
	Commenter 
	Given comments 
	The comment was received by  WG
YES/NO
	Justification 

	1
	The EULEX Legal Review Mechanism (LERM)
	The concept document in various parts of the text refers to the previous Law on the Special Prosecutor's Office of the Republic of Kosovo (SPRK) no. 03/L-052 of 2008[footnoteRef:1], in particular, Article 5, which determined the exclusive competence of the SPRK  for the investigation and prosecution of criminal offenses of money laundering and crimes related to terrorism. [1:  LAW NO. 03/L-052 FOR THE SPECIAL PROSECITON OF THE REPUBLIC OF KOSOVO (GRK)] 

In November 2023, the new law no. 08/L-168 for the Special Prosecutor's Office (SPRK) was published in the Official Gazette, which repealed the previous law no. 03/L-052 of 2008. Article 9 of this law defines the "Special Subject Competence" of the SRPK.
EULEX's LERM recommends that the Working Group (WG) review the concept document and refer to the new law on SPRK Law 08/L-168 as well as the amendments to the repealed law 03/L-052 of the year 2008.


	Yes 
	The comment is accepted, this legal change happened during the time when the Concept Document for PPP/LFT was in the stage of public consultation and did not manage to be reflected in advance.

	2
	British Embassy in Pristina
	1. Definition and reference, in Law No. 05/L-096 on Prevention of Money Laundering and Combating the Financing of Terrorism
Definition - Criminal activity - any type of criminal involvement in the commission of a criminal offense defined by the legislation in force in the Republic of Kosovo.
Criminal activity is not precisely defined and this wording is being interpreted 'literally' as requiring a concurrent offense to be tried – despite the law further explaining that no such sentence is required! As a result, money laundering is not being prosecuted as an independent crime by the SPRK.
Circumstantial evidence is also a key area that must be considered to support these prosecutions, and this remains a very difficult concept for prosecutors and judges to accept.
	Yes
	The comment has been accepted and this part has been added to the Concept Document, - Undertaking systematic measures for the autonomous investigation and prosecution of the criminal offense of money laundering, without the need for the criminal prosecution of related criminal offences, based on judicial practice of recent times should be promoted, as well as if it is deemed necessary to clarify the definitions such as criminal activity or others, despite the fact that the current law in the provisions consolidates and clarifies these issues, they will be able to be revised if there is a need to treat them further.

	3
	
	[bookmark: _GoBack]2. The need to remove the SPRK’s sole prosecutorial authority for money laundering cases and to allow any serious crime prosecutor (including the SPRK) to accuse money laundering either as a predicate case or independent.

Basic Prosecutors (Serious Crimes) and investigators leading 'predicative' crimes have uncovered and presented credible cases of money laundering that are then rejected by the SPRK. However, even in cases where the SPRK agreed to prosecute money laundering cases, it 'splits' the initial investigation into two parts and causes harm to both, as it is better to prosecute them together than separately. This can and should be corrected by opening the issue of money laundering.
	No 
	This issue is dealt with in Law No. 08/L-168 on the Special Prosecution, this legal change occurred during the time when the Concept Document for PPP/LFT was in the stage of public consultation and did not manage to be reflected in advance.

	4
	
	3. Giving authority to the Tax Administration of Kosovo (TAK) and Customs for the investigation of criminal offenses of money laundering
Prior to the current laws governing TAK and Customs, TAK and Customs had the authority to conduct money laundering investigations, among other authorized offences. However, for some reason, this authority has been removed. Considering that tax evasion is the main money laundering threat in Kosovo, both TAK and Customs - as authorities for revenue collection and investigation based on financial activity - should actively investigate such activity, to support a more effective money laundering process within Kosovo. TAK is also closer to the construction sector for which there is no supervisory body and accountants who are responsible for conducting due diligence on their clients and reporting suspicious activities to the FIU. For information, TAK has established intelligence unit which is able to provide good quality intelligence reports.
	No 
	This comment should be addressed in criminal legislation (Criminal Code and Criminal Procedure Code)

	5
	
	4. Reporting by political parties
Corruption is identified as the second biggest threat to money laundering in Kosovo. But, for unknown reasons, political parties have been removed from the responsibility to report to the FIU. We believe that returning this responsibility to political parties is crucial.
	No 
	This comment is not accepted - there is a special law that regulates the control of financing of political entities and it is not practical for countries in the region,  EU and beyond.

	6
	
	5. Improving customer care
It is welcome that different legal frameworks are cited for reference. In addition, we would like to add the following from recent UK changes:
a. Measures to implement more stringent CDD measures to verify the identity of customers and beneficial owners have recently been identified and added to the UK legal framework. This is also recommended for Kosovo.

a. b. This may include the use of advanced technologies, such as biometric identification and digital verification processes, to ensure the accuracy of customer information.
	Yes 
	Paragraph a) has already been addressed in the Concept Document, while paragraph b) has been addressed by adding the following text to the Concept Document:

The use of new technologies for the process of identification and verification in order to obtain adequate and accurate data for the identification of customers should be promoted, based on the current legal framework and the international standards of the field that have advanced.

	7
	
	6. Risk-based approach
This is also mentioned in the document, which is really good. However, there should be specific areas for the Kosovo context. For example, in order for everything to be effectively implemented when it comes to the risk-based approach to anti-money laundering measures, include assessing the level of risk of customers and transactions. This approach enables appropriate and efficient allocation of resources, focusing on individuals or transactions with higher risk.
	Yes 
	It has already been addressed in the Concept Document, as well as the inclusion of the general provision allows it to be further elaborated specifically with by-laws.

	8
	
	7. Access to beneficial ownership information
It is also positive to see that various laws and regulations on this have been referenced in the document. However, providing better access to beneficial ownership information to identify the true owners of businesses and assets should not be left to the specific law governing this. Competent authorities must be identified to have an effective and efficient approach when it comes to combating money laundering. The central register, which was created for this purpose, should ensure the collection and maintenance of accurate and up-to-date beneficial ownership data accessible to the FIU and other law enforcement institutions. We know that the Beneficial Ownership Act stipulates that the register of beneficial owners should not be public, except for access by law enforcement agencies, however the UK's position is that it should be public for the benefit of transparency and efficient disclosure of PP.
	No 
	This issue, i.e. the register of beneficial owners, is addressed in another draft law which is expected to be approved by the Assembly, and this comment can be addressed as a comment to this draft law.

	9
	
	8. Technology and data analytics
The use of advanced data analytics and technology solutions to help more effectively identify suspicious patterns and transactions is not mentioned in the concept document. This is one of the latest changes to the UK legal framework. This can involve using artificial intelligence and machine learning algorithms to analyse large amounts of financial data in real time.
	Yes  
	The comment was received including the text as follows –

The use of technological solutions for advanced data analysis that help to more effectively identify suspicious typologies and transactions should be promoted, where it is necessary and possible to apply.

	10
	
	9. Whistle-blower Protection
This is also an area not mentioned in the concept document. It may be because there is already a system in place so it doesn't need to be changed. However, better enforcement should have been foreseen with the new law given the low number of reports on this, except for financial institutions and those who are obliged. This may include establishing confidential reporting channels and providing legal safeguards for whistle-blowers.
Because of its importance, ongoing training and awareness is encouraged to be provided for in the law: Ensuring that relevant personnel, including law enforcement officers, employees of financial institutions and regulators, receive regular and up-to-date training on anti-money laundering measures money and for emerging trends.
	No 
	It is not accepted, as the whistleblowing is regulated by Law No. 06/L-085 for the Protection of Whistle-blowers.

Also, the current Law on PPP/LFT foresees the provision of trainings where FIU-K is authorized to organize and conduct regular trainings, including awareness and sensitization regarding the prevention of money laundering, related criminal offenses and the financing of terrorism as and obligations of reporting entities

	11
	
	10. Crypto-assets
Tracking crypto-asset transfers is essential in combating ML. In addition, crypto-assets as the new form of digital currency hold the potential to disrupt the traditional financial system, especially by conducting cross-border transactions. Not subject to traditional banking and financial institution regulations, they pose a high risk, especially in money laundering.
Kosovo is at an early stage when it comes to this area, as an electronic fund to manage seized/confiscated crypto-assets (i.e. crypto currencies) has not yet been established, nor is there a law to regulate them.  The new law should provide for the presentation of issues and how they will handle them when it comes to the control of crypto currencies. For example, which institution should be responsible for overseeing crypto currency activities; which institution should be the one managing the confiscated/seized crypto currency; which institution should initiate the establishment of the e-fund. All this will require additional work and much more specific commitment.

	Yes 
	It is partially accepted, the issue of crypto-currencies has already been addressed in the Concept Document.

Whereas, their regulation cannot be addressed in this law since this issue is being addressed in the Draft Law on Crypto Assets, which is being drafted by a Parliamentary Working Group.

	12
	Civil Society Organizations

	Specific comments
Specifically, we recommend that the paragraphs below be included in the current draft of the concept document, on page 35, of the sub-heading Recommendation 8 – Non-Profit Organizations (NPOs).
According to the legislation on AML/CFT in Kosovo, civil society organizations are registered as reporting entities, which is completely unusual in the countries of the region, and therefore have additional requirements for reporting and financial regularity. Furthermore, the national risk assessment has categorized civil society organizations as a high-risk group. Although this assessment has recommended that in order to better understand this risk, and before measures are taken through policies, the state should carry out a sectoral risk assessment which enables it to identify which typology of CSOs are most exposed to risk for PT/FT, in the absence of this assessment, until now all CSOs have been treated the same. This has caused serious problems in the work of CSOs, which have mainly come in the form of unintended effects of the law.
More specifically, referred to in the legislation on PPT/LFT, commercial banks in Kosovo have tightened work procedures in relation to CSOs, starting from small procedural barriers that have made access to basic banking services difficult, up to the exclusion of CSOs , as a client of the bank. Over the years, the procedures for updating the organization's data - this is a regular procedure for banks - have been very rigorous and in certain cases CSOs have been unable to update these data, which is a prerequisite to qualify for any service that the bank offers.
Furthermore, given the fact that CSOs, among others, operate through individual and corporate donations, the ideal form of collecting these donations would be through formal banking and financial mechanisms - as is the case in all countries of the region and Europe. However, in Kosovo, banks refuse to provide e-commerce services to legal entities registered as NGOs, on the grounds that they present a high risk. This, in addition to being unfair and inconsistent with FATF recommendations, also further undermines the security of money circulation by preventing access to banking services, thus encouraging the use of other, non-formal forms of fundraising (as we have the case of collecting funds through boxes on the streets of Kosovo's cities).
FATF on a regular basis evaluates the impact that AML/CFT policies are having in various domains within the scope of the operation of these laws, including the unwanted effects. Over the years it has been reported that PPT/LFT policies have violated the civic space, and made it difficult for civil society organizations in the world to work. As a result, through a very rigorous process, FATF has collected information about the implementation of recommendation 8 by the states (a process in which Kosovo has also contributed and participated), and in November of this year (November 2023) FATF published the updated version of instructions for implementation of FATF recommendations. Related to CSOs, FATF states:
"CSOs (or NPOs) have a vital role in the world economy and in many national economies and social systems. Their efforts complement the work of the government and business sectors in providing essential services, comfort and hope to those in need around the world. The FATF recognizes the vital importance of NGOs in providing these important services, as well as the difficulty of providing assistance to those in need, including high-risk areas and conflict zones, and welcomes the efforts of NGOs to fulfil such needs. The FATF also recognizes the intention and efforts to date of NGOs to promote transparency within their operations and to prevent the abuse of terrorist financing, including the development of programs aimed at discouraging radicalization and violent extremism. ”[footnoteRef:2] [2:  International Standards on Combating Money Laundering and The Financing of Terrorism & Proliferation The FATF Recommendations, November 2023] 

Furthermore, it is the first time that the FATF clearly and explicitly guides countries on how CSOs should not be treated in the framework of AML/CFT policies. More specifically, the FATF states that "CSOs are not reporting entities and should not be required to implement due diligence procedures”[footnoteRef:3]. Moreover, through the additional clarification for the implementation of Recommendation 8, the FATF states that, states should take care of the supervision of CSOs, but under no circumstances should CSOs treat them as reporting entities, nor should they CSOs to ask you to implement proper customer due diligence procedures.[footnoteRef:4] [3:  ibid]  [4:  ibid] 


	No 
	The issue of NGOs has already been addressed in the Concept Document. Regarding the legal obligations of NGOs in Kosovo regarding the prevention of money laundering and combating the financing of terrorism, the Concept Document envisages that it will be acted in harmony with the requirements of recommendation 8 of the FATF and the national risk assessment report and assessments sector for this area and will determine to what extent the deficiencies identified by the assessment reports are still relevant in terms of the changes made by the FATF to Recommendation 8.

	
	International Monetary Fund
	The real estate sector. The Concept Document could benefit from highlighting the ML/TF risks in the real estate sector and how the law can be amended to mitigate these risks. Specifically, how can the new law mitigate the ML/TF risks related to the sale of property to foreigners, which have increased recently? Could the new law mandate real estate agents to obtain licenses, increasing their awareness and accountability regarding ML/FT risks in property transactions? Could the new law introduce an electronic register of notarial documents for real estate, moving away from traditional hard copies, thus facilitating easier audit processes?
	No
	The first sentence of the comment to some extent is now addressed in the Concept Document in a general way by requiring the application of the risk-based approach to all sectors. While other comments have not been accepted by the working group. Comments are considered important but which should be dealt with in other specific laws of the field such as the Law on Notary, Cadastre or regarding the licensing of real estate agents, there may be specific legislation.

	
	
	NGOs. The document can highlight ML/TF risks specific to microfinance institutions with NGO status, distinguishing them from other NGOs, and discuss possible amendments to the Law to address these risks.
	No 
	The current law on PPP/LFT foresees compliance supervision for micro-financial institutions without distinction, and within this Concept Document the focus of the risk-based approach has been clarified. As for the legal clarification of their status, the working group considers that it should be done with specific legislation, an initiative for which concrete actions were taken some time ago.

	
	
	"Mining" mining of crypto-currencies. Although the Document covers ML/FT risks for the use of cryptocurrencies, it does not address the risks associated with mining. We suggest including thoughts on ML/FT risks associated with cryptocurrency mining to have a more comprehensive perspective.
	No  
	This comment has been partially addressed/acknowledged, as the Concept Document addresses the issue of crypto currencies.
Whereas, their regulation including (mining) is not intended to be addressed in this concept document, since this issue is being addressed in the Draft Law on Crypto Assets, which is being drafted by a Parliamentary Working Group.



On : 11.12.2023                                                                                             Head of Working Group: Flutra Blakçori Xërxa 
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