[image: image1.wmf]
Republika e Kosovës

Republika Kosovo-Republic of Kosovo
Qeveria - Vlada - Government 

Ministria e Punës dhe Mirëqenies Sociale 

Ministarstvo Rada i Socijalne Zastine – Ministry of Labour and Social Welfare
Law No. X/L-XXX 
ON MATERNITY AND PARENTAL LEAVE
Assembly of Republic of Kosovo;
Pursuant to Article 65 (1) of the Constitution of the Republic of Kosovo approves:
LAW ON MATERNITY AND PARENTAL LEAVE

Article 1
Purpose
1. The purpose of this Law is to regulate the rights and obligations for maternity, paternity and parental leave and to establish a general framework for the reconciliation of family and business life for persons who cares about the child and as well the terms and conditions for financing such rights. 

2. This Law is in accordance with the:

2.1. Council Directive 2010/18/EC of 8 March 2010 implementing the revised 
Framework Agreement on parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 96/34/EC;
2.2. COUNCIL DIRECTIVE 92/85/EEC of 19 October 1992 on the introduction of 
measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16 ( 1 ) of Directive 89/ 391 / EEC).
Article 2

Scope
1. Provisions of this Law shall apply to employees and employers in the private and public sector in the Republic of Kosovo.

2. The provisions of this law shall apply also to employees and employers, whose employment is regulated by a special law, unless the special law provides for solutions to certain matters of employment.

3. Provisions of this law shall also apply to foreign nationals and stateless persons who are employed by employers in the territory of the Republic of Kosovo, unless otherwise regulated by law.

4. Provisions of this law are not applicable to employment relations within international missions, diplomatic missions and consular missions of foreign states, International Military Presence established in the Republic of Kosovo on the basis of the Comprehensive Status Proposal and international governmental organizations. 

Article 3

Definitions
1. The terms used in this law have the following meaning: 

1.1 “Maternity leave” a justifiable absence from work granted to a female employee for the 
purpose of giving birth and taking care of infant child or in case of adoption; 

1.2. “Paternity leave “ a justifiable absence from work granted to  the father immediately 
after childbirth in order to take care of the infant and assist the mother; 
1.3. “ Parental leave” a relatively long-term justifiable absence from work granted to either

or both parents, for the purpose of taking care of an infant or young child, usually following the maternity or paternity leave period;
1.4. “Compensation “ cash benefits, one-time monetary help for a newborn child.
2. All other terms used in this Law has the same meaning as determined by the Law on Labour.

Article 4
Non-discrimination

The provisions of this Law shall apply equally to parents of spouses and spouses, as well as parents or their children who are not affiliated to a spouse.
Article 5
Prohibition on Termination of Contract

In case of employees on maternity and parental leave, the employer has no right to terminate the employement contract unless in cases foreseen with the Law on Labour.
Article 6
Use of rights
The rights under this Law may not be used simultaneously by both parents, unless otherwise provided for by this Law.

Article 7
Maternity Leave and wage compensation

1. An employed woman is entitled to tweleve (12) months of maternity leave.

2. On production of a medical certificate the woman may commence the maternity leave up to forty-five (45) days before the expected date of birth; in the period starting twenty-eight (28) days before expected childbirth, the employer with consent of pregnant women may request her to begin the maternity leave if the employer finds that the woman is not able to perform her functions.

3. First three (3) months of maternity leave, the payment shall be done by the employer with the compensation of seventy percent (70%) of basic salary.

4. The following six (6) months, the maternity leave shall be paid by the Government of Kosovo with the compensation of fifty percent (50%) of average salary in Kosovo.

5. The employed woman shall have the right, upon this Law, to extend her maternity leave also for other three (3) months without payment.

6. If the woman does not want to use the right of maternity leave from paragraph 4 and 5 of this Article, she shall notify the employer at latest fifteen (15) days before the end of the leave, from paragraph 3 of this Article.

7. The father of the child may assume the rights of the mother if the mother dies or abandons the child before the end of the maternity leave.

8. The rights from paragraph 5 of this Article may be conveyed to the father of the child in agreement with the mother. 
9. The procedure for applying the rights according to this Article will be regulated by a sub-legal act issued by the Ministry of Labour and Social Welfare.

Article 8
Maternity Leave and wage compensation in case of birth of twins and more
1.  In case of giving birth to twins or more children, in addition to to the right pursuant to Article 8, paragraph 1, an employed woman is entitled to eighteen (18) months of maternity leave; the rights and duties pursuant to Article 7 apply appropriately, unles this Law provides othervise.
2. First four (4) months of maternity leave granted pursuant to this Article, the payment shall be done by the employer with the compensation of seventy percent (70%) of basic salary.

3. The following eleven (11) months of maternity leave granted pursuant to this Article, the maternity leave shall be paid by the Government of Kosovo with the compensation of sixty percent (60%) of average salary in Kosovo.

4. The employed woman shall have the right, upon this Law, to extend her maternity leave also for other three (3) months without payment.

Article 9
Maternity Leave in the case of the Death of the Infant
1.  If an employed woman gives birth to a dead infant or if the child dies before the expiry of maternity leave, she is entitled to maternity leave after doctor’s recommendation, until the recovery from birth and the psychical condition caused with the loss of the infant for no less than forty-five (45) days, during which period she shall be entitled to all entitlements under the maternity leave.

2. An employed woman according to paragraph 1 of this Article may request the employer to return to work before the expiry of the maternity leave.

3. In cases of commencement of work according to paragraph 2 of this Article, an employee shall not be permitted to use the maternity leave under paragraph 1, 2 and 3 of Article 7 of this Law.

Article 10
Return from maternity leave

1.   When a woman return to work after termination of maternity leave, the employer shall be obliged to assign her to her original work and workplace. 

2.       When the assignment to the original work and workplace is not possible, the employer shall be obliged to assign her to a different work corresponding to her contract of employment. 

3.    Upon termination of maternity leave, the woman shall have the right, to have all rights that she had acquired or that were arising to her at the time of starting maternity leave maintained in the original scope and she shall have the right of benefiting from any improvement to the working conditions to which she would have been entitled if she did not take up her maternity leave.

Article 11
Parental leave

1. To deepen the care for the child the employer shall be obliged to provide an employee (men and woman), who is parent of the child, upon his/her request with parental leave until the day the child turns two (2) years old, if the employee has more then six (6) months of uninterrupted work with the employer; unles otherwise stipulated by this Law.
2. Parental leave is the individual equal right of the man and woman to a leave in duration at least four (4) months and can be taken simultaneously by both parents. 
3. In case of death of one of employed parents during period of drawing of parental leave, or if 
deceased parent, who is capable for parental leave, did not aplly for drawing of parental leave, the parental leave or rest of it, which was not used by deceased parent, can by used by another parent in period specified in paragraph 1.

4. In case of giving birth to twins or more children, the right to parental leave for each parent should be granted in duration of at least eight (8) months until the child turns three (3) years.

5. An employee shall give their employer at least one month´s notice in advance of the expected date of proceeding on full or partial parental leave, the expected date of suspension, termination and any changes regarding proceeding on, suspension, and termination of parental leave.

6. Where a child necessarily requires special care due to long-term illness, or a child with permanent disability, the employer shall be obliged to provide an employee, upon their request, with parental leave for each parent for six (6) months until the day the child turns five (5) years old. 
7. According to this Article, the parents in agreement with the employer can use partially the parental leave.

Article 12
Parental leave in case of adoption

1. Claim to parental leave shall be held by an employee who on the basis of legal decision of the competent body took a child into adoptive care. 
2. Parental leave pursuant to this Article shall be provided until the end of second (2) year from the day the child is taken into adoptive care, but not longer than until the day the child turns six (6) years of age. 
3. If a child necessarily requires special care due to long-term illness, or in case of child with permanent disability, parental leave for each parent for six (6) months shall be provided until the end of fifth (5) year from the day the child is taken into adoptive care, but not longer than until the day the child turns eight (8) years of age.
4. In case of parental leave pursuant to this Article, Article 11 shall apply adequately.
Article 13
Return from parental leave

1. Where an employee return to work after termination of parental leave, the employer shall be obliged to assign him/her to their original work and the workplace. 
2. Where the assignment to the original work and workplace is not possible, the employer shall be obliged to assign them to a different work corresponding to their contract of employment. 
3.  Upon termination of parental leave, the employee shall have the right, to have all his/her rights that he/she had acquired or that were arising to them at the time of starting parental leave maintained in the original scope; these rights shall be claimed, including the changes resulting from the legal act´s or collective contracts.

Article 14
Income during parental leave
Matters regarding social security and incom of an employee on parental leave are governed by special Law.

Article 15
Contributions to social and health security schemes during maternity, paternity and parental leave

For the purposes of payement of contributions by an employer to the social and health security schemes, a period of maternity, paternity or parental leave is considered to be equal to the period of commencement of work. 

Article 16
Paternity leave
1. The rights defined under Article 7 of this Law may be exercised by the father of the child in line with paragraphs 7.  and 8. of Article 7.

2. The father of the child has also the right to:

    2.1 ten (10) days paid leave at the birth or upon adoption of the child with full compensation 
    of the salary paid by the employer;

    2.2 two (2) weeks unpaid leave after the birth or upon adoption of the child, at any time before the child reaches the age of three (3). 
3. The employee must inform the employer of his intention to take leave pursuant to paragraph 2. at least ten (10) days in advance.

4. These rights may be used also by the adopter of the child, the one looking after the child, respectively in cases of the death of both parents or if parents abandon the child.

Article 17
Absence from Work due to Special Care for the Child

1. A child that necessarily requires special care due to poor health conditions, a child with permanent disabilities in the context of provisions of health insurance, respectively, shall enable one of the parents to work part-time, after the expiry of maternity leave, until the child becomes three (3) years old.

2. Protection and the rights under paragraph 1 of this Article may be exercised by the caretaker of the child in the case of the death of both parents or if one of the parents abandon the child.

Article 18
Compensation of self-employed women

1. In case the self-employed women, who has been self-employed for at least one (1) year before giving birth, uses the right to maternrity leave, first six (6) months of the maternity leave will be paid by the Government of Kosovo in the amount of 50% of average salary in Kosovo.

2. In a self-employed women is also worker, the right foreseen under paragraph 1. of this Article cannot be used.

3. The procedure for applying this Article will be regulated with a sub-legal act issued by the Ministry of Labour and Sociale Welfare.

Article 19
Cash assistance of unemployed women

1. An unemployed women in case she gave birth to a child, has the right to cash assistance paid by the State until the end sixth (6) month from the day of birth.
3. This right to cash assistance belongs to
    3.1 citizens of the Republic of Kosovo and who has valid permanent residence in the Republic  

    of Kosovo;

    3.2 foreign citizens who has valid permanent residence permit in the Republic of Kosovo    

    issued pursuant to special Law;
    3.3 foreign citizen or stateless persons who have the status of asylum seeker, refugee or the    

    status of supplemented protection in accordance with the special Law (Law on Foreigners);

    3.4 person who is registered as unemployed person in the Agency for Employment for at least   

    six (6) months before the application for a cash assistance pursuant to this Article.

4. The right to cash assistance pursuant to this Law will be granted on application.
5. The amount of the cash assistance and the procedure for applying of right pursuant to this Article will be regulated with a sub-legal act issued by the Ministry of Labour and Social Welfare.

Article 20
Supervision
1.  Supervision of implementation of rights and duties specified by this Law shall be carried out by the Labour Inspectorate.

2.  The competencies and procedures of the Labour Inspectorate are regulated by special Law.
Article 21
Fines

 Fines pursuant to this Law are imposed by Labor Inspectorate; the procedure, rights and duties of the parties in process of imposing fines and its payment are regulated by special Law (Law on Minor Offences and Law on Labor Inspectorate).
Article 22

Lenient violations

1.  A fine in an amount ranging from fifty (50) euro to four-hundred (400) euro shall be imposed on the employer who is a natural person for infringement of obligations defined by this Law, sub-legal acts issued pursuant this Law,  Collective Agreement or Employer´s Internal Act in case, that such infringement is not subject of Articles 24.
2. An employer who is a legal person shall be fined in an amount ranging from one-hundred and fifty (150) euro to two-thousand (2.000) euro for an offence referred to in paragraph 1.

3. A liable person in the employer who is a legal person and who, in his/her fault, violated the obligations in connection to violations defined in paragraph 1., or  have ordered such violations, shall be fined in an amount ranging from twenty (20) euro to two-hundred (200) euro for an offence referred to in paragraph 1.

Article 23

Serious violations

1.  A fine in an amount ranging from two-hundred (200) euro to five-thousand (5000) euro shall be imposed on the employer who is a natural person for:

1.1 termination of employment contract of an employee by an employer contrary to this Law (Article 5);

1.2 refusing to grant the employee maternity leave in the lenght or in the manner  specified by this Law (Article 7, paragraphs 1 and 2; Article 8, paragraph 1.; Article 9, paragraph 1.);

1.3 refusing to grant the employee parental leave in the lenght or in the manner  specified by this Law (Articles 11,12); 
1.4 refusing to grant the employee paternity leave in the lenght or in the manner  specified by this Law, (Article 16);

1.5 breach of duty to pay wage compensation to an employee on maternity leave pursuant to this Law (Article 7, paragraph 3; Article 8, paragraph 2.; Article 9, paragraph 1.); 

1.6 breach of duty to pay wage compensation to an employee on paternity leave pursuant to this Law (Article 16, paragraph 2, sub-paragraph 2.1); 

1.7 breach of duty to assign an employer returning from maternity or parentla leave to  original work and workplace or, if the assignment to the original work and workplace is not possible, to a different work corresponding to employment contract (Articles 10, 13);
2. An employer who is a legal person shall be fined in an amount ranging from five-hundred (500) EUR to twenty-thousand (20.000) euro for an offence referred to in paragraph 1.

3. A liable person in the employer who is a legal person and who, in his/her fault, violated the obligations in connection to violations defined in paragraph 1., or  have ordered such violations, shall be fined in an amount ranging from thirty (30) euro to two-thousand (2.000) euro for an offence referred to in paragraph 1.
Article 24

Special rules for calculating the fine
1.When imposing fines under Articles 22 and 23, the preventive effect of fines shall be reflected, and when determining the amount of the fine, following facts shall be considered:

1.1.  seriousness of the discovered violation of obligations and the seriousness of the results thereof;

1.2 repeated discovery of the same violation.

Article 25
Responsible institution

The responsible institution for implementation of th article 7, 8 and 11 of this Law  is competent the Employment Agency o f Republic of Ksoovo, if no other competent authority has been established for certain rights under this Law.
Article 26

Transitional provisions

1.       Provisions of this Law shall also govern employment relations which arose prior to day of entry into force of this Law, unless stipulated otherwise hereafter. 

2. Rights and duties in case of maternity, paternity or parental leave, which started prior to day of entry into force of this Law shall be governed by previous legal regulations.

3. Paragraph 2. shall not aplly on rights of an employee pursuant to Article 10 (Return from maternity leave) and Article 13 (Return from parental leave).
Article 27
Harmonization of Employer’s Acts 
1. An employer is obliged to harmonize its internal acts regulating employment relationship with the provisions of this Law, no later than  six (6) months after the entry into force of this Law

2. Up to the issuance of internal acts from paragraph 1 of this Article, the provisions of this Law shall be directly applicable.
Article 28
Exercising the Rights of Provisions in Force

Up to the day of entry into force of this Law, employees shall exercise their rights and
duties deriving from employment relationship on the basis of existing legal provisions in force.

Article 29
Issue of sub-legal acts

The Ministry of Labour and Social Welfare in coordination with other ministries of the Government of Republic of Kosovo, within one (1) year, after the entry into force of this Law, shall issue secondary legislation for a proper and efficient implementation of this Law.

Article 30
Entry into force
This Law enters into force fifteen (15) days after publication on the Official Gazette of the Republic of Kosovo. 
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